UNI TED STATES BANKRUPTCY COURT
For the Southern District of |owa

In the Matter of
HERMAN GERALD KELDERMAN, Case No. 83-1439

Debt or .

MEMORANDUM OF DECI SI ON  AND ORDER

On January 21, 1987 a nmotion for reconsideration of order
for paynment of dividends filed on behalf of Norwest Bank Des
Moi nes, Nati onal Association (Norwest) on Septenber 12, 1986
cane on for tel ephonic hearing before this court in Des
Moi nes, lowa. Jon Sullivan appeared on behal f of Norwest.
David Erickson, the Chapter 7 trustee, appeared on behal f of
himself. At the close of the hearing the parties were given
three weeks to submt briefs. The matter was considered fully
subm tted on February 10, 1987.

Nor west seeks reconsideration of the court's August 12,
1986 order for paynent of dividends and to require the trustee
to recover the dividends already paid to other creditors.
Apparently, a proof of claimwas file-stanmped on behal f of
Nor west on November 9, 1983 in the ampunt of $80, 296. 82 but
never reached the court file or the clains register mintained
by the clerk of the bankruptcy court. Not finding the proof
of claimin the file, the Chapter 7 trustee om tted Norwest
fromthe final report, account.and petition for allowance,

di stribution and discharge as well as the order for paynment of



di vidends. Accordingly, Norwest did not receive notice of the
final report-or dividend paynent on its claim As noted by
anot her bankruptcy court “[t]he only thing striking about the
facts of this case is given the staggering nunber of
bankruptcy cases filed every year, the problem now before the

Court does not occur nuch nore often.” See In re Frontier

Enterprises, Inc., 70 B.R 356, 357 (Bankr. C.D. Ill. 1987).

In support of its notion for reconsideration of the order
for paynment and to recover excess paynents Norwest relies upon

11 U.S.C. section 502(j), which provides:

A claimthat has been all owed or
di sal | owed may be reconsi dered for cause. A
reconsi dered claimmy be allowed or
di sal |l owed according to the equities of the
case. Reconsideration of a claimunder this
subsection does not affect the validity of
any paynent or transfer fromthe estate nmade
to a holder of an allowed claimon account of
such allowed claimthat is not reconsidered,
but if a reconsidered claimis allowed and is
of the sanme class as such holder's claim
such hol der may not receive any additional
paynment or transfer fromthe estate on
account of such holder's allowed claimunti
t he hol der of such reconsidered and al | owed
claimreceives paynent on account of such
cl aim proportionate in value to that already
recei ved by such other holder. This
subsection does not alter or nodify the
trustee's right to recover froma creditor
any excess paynment or transfer made to such
creditor.

Bankruptcy Rule 3008 al so provides that "[a] party in
i nterest may nove for reconsideration of an order allow ng

or disallowing a claimagainst the estate."” The above



versi on of section 502(j) as amended by the Bankruptcy
Amendment s and Federal Judgeship Act.of 1984 is applicable
only to cases filed on or after October 9, 1984. Pub. L.
No. 98-353.section 553, 98 Stat. 333, 392 (1984). The
I nstant case was filed on October 13, 1983. Thus, the court
must | ook to section 520(j) as it existed prior to the 1984
Amendnment s.

Section 502(j) of the Bankruptcy Reform Act of 1978

read as foll ows:
(j) Before a case is closed, a claimthat
has been all owed nay be reconsi dered for
cause, and reall owed or disall owed
according to the equities of the case.

This version of section 502(j) essentially tracks with forner
section 57(k) of the Bankruptcy Act of 1898. M ssinq,
however, is the | anguage, now present in the 1984 anended
section 502(j), recognizing the trustee's right to recover
froma creditor any excess paynent of dividends. Such a right
to recover apparently stens from section 57(1) of the Act

whi ch provided in relevant part "the trustee may al so recover
any excess dividend paid to any creditor. The court shal

have summary jurisdiction of a proceeding by the trustee to
recover any such dividends." Courts have read forner section
57(k) and 57(1) together and have required the weighing of the
equities of the particular case before ordering repaynent of

erroneously paid dividends. See In re Jules Meyers Ponti ac,

Inc., 779 F.2d 480, 482 (9th Cir. 1985); In re Madden, 388

F. Supp. 47, 51-52 (D. |daho 1975).



Beyond this inplied grant of authority to reconsider an
order of payment and to authorize recovery of excess paynents,
bankruptcy courts have an "ancient and el ementary power' to

reconsider prior orders. Breille Associates v. G aziano, 685

F.2d 109, 111 (3rd Cir. 1982) citing In re Pottasch Bros.

Co., 79 F.2d 613, 616-17 (2nd Cir. 1935); see also In re

Yagow, 62 B.R. 73, 78 (Bankr. N.D. 1986); Inre F/S

Communi cations Corp., 59 B.R 824, 825 (Bankr. N.D. Ga.

1986). I n deciding whether to reconsider a prior order,
courts apply the standards for relief froma judgnent or order
set forth in Federal Rule of Civil Procedure.60(b),

i ncorporated by reference in Bankruptcy Rule 9024. Under Fed.
Rul e 60(b) relief may be granted on the basis of “m stake,

i nadvertence, surprise, or excuseable neglect", "newy

di scovered evidence", or "any other reason justifying relief
fromthe operation of the judgnent." It is well settled that
relief froma judgnent or order under this rule is addressed
to the sound discretion of the court, which may apply

equi table principles in the exercise of that discretion. See

Karen- Ri chard Beauty Sal on v. Fontainbleau Hotel, 36 B.R 896,

899 (D.C. S.D. Fla. 1983).

Exam nation of the equities of this case |eads the court
to conclude that reconsideration of the order for paynment of
di vidends is appropriate. This is not a case where blanme can
be cast on any one party alone. Norwest tinely filed its
proof of claim as indicated by the file-stanped copy and

affidavit attached to the instant notion for reconsi deration.



Norwest could then rightfully assune that its proof of claim
woul d. be placed in.the file and noted on the clains register.

See Inre Frontier Enterprises, Inc., 70 B.R at 360. No

further action was required on the part of Norwest as its
clai m woul d be deened al |l owed unl ess an obj ection was made
pursuant to 11 U.S.C. section 502(a).

Li kewi se, there is no evidence in the record indicating
that the Chapter 7 trustee failed to performthe duties
enunerated in 11 U.S.C. section 704. \VWile a letter attached
to Norwest's notion indicates that Norwest inforned the
trustee that it had filed a proof of claimin the instant case
and in the conpani on case of Lawr ence Kel derman, the trustee
stated at the tinme of the hearing that the letter was found in
Lawr ence Kel derman's case when the trustee subsequently
prepared his final report in that case. (Copies of other
correspondence to which Norwest's counsel referred were not
subm tted for the court's review)

Finally, the bankruptcy clerk's office, although in charge
of receiving and docketing the various filings in bankruptcy
cases, is not infallible. As noted at the outset, given the
hi gh volume of filing in this district, it is nmost surprising
that nmore incidents of msfiling do not take place. This case
was undoubtedly conplicated by the facts that the debtor's
brot her, Lawrence Kel derman, filed a bankruptcy petition on
the sane date and that the cases were assigned consecutive
nunbers. Moreover, the proof of claimfiled by Norwest in

this case was identical to the claimfiled in the debtor's



brother's case and was based on the brothers' joint and
several liability on a prom ssory note and guarantee.

The om ssion of Norwest's claimfromthe court file and
fromthe subsequent distribution order neant that nine
unsecured creditors shared in $12,286.75 and each received a
di vidend of over 95 percent of their claim [If Norwest's
$80, 296. 82 claim had been allowed in full, Norwest estimates
it would have received a dividend of approximtely $10, 500. 00.
Payment of this dividend would have significantly altered the
amount payable to the other unsecured creditors. While these
creditors are not at fault in any way, they received dividends
far in excess of what they would have received if Norwest's
cl aim had been allowed and included in the final report.
Accordingly, to deny reconsideration of the order for paynent
of dividends would result in an undeserved wi ndfall to these
other creditors and a denial of Norwest's claimwthout the

benefit of notice and a hearing. See In re Frontier

Enterprises, Inc., 70 B.R 356, 359 (Bankr. C D. Ill. 1987);

In re Resources Reclamation Corp. of Anmerica, 34 B.R 777, 773

(9th Cir. B.A P. 1983); In re Washi ngton County Broadcasting,

Inc., 10 C.B.C. 742, 744 (Bankr. N.C. 1984).

WHEREFORE, based on the circunstances of the case, the
court finds that m stake, inadvertence and excuseabl e negl ect
justify relief fromthe operation of the order for paynent of
di vi dends pursuant to Federal Rule 60(b) and constitute cause

for reconsideration.pursuant to 11 U S.C. section 502(j).



THEREFORE, in an effort to do equity for all concerned,
the order for paynent of dividends filed August 12, 1986 is
her eby vacat ed.

| T 1S ORDERED that the claimfiled on behalf of Norwest
shall be included in the clains register and any party in
interest may object to the claimpursuant to section 11 U.S.C
section 502 within 30 days of the date of this order

| T 1S FURTHER ORDERED t hat the trustee shall file an
amended final report, account and petition for allowance,

di stribution and discharge. |If necessary, the trustee shall
commence an adversary proceedi ng pursuant to Bankruptcy Rul e
7001(1) to recover excess dividends paid to creditors.

Signed and filed this 26th day of My 1987.

LEE M JACKW G
U. S. BANKRUPTCY JUDGE



